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NOTES. 

Constitutionality of Taxation of Realized Capital 
Increase Under Federal Income Tax Acts. — Justice Holmes, 
dissenting in Eisner v. Macomber, 1 thought that the Sixteenth 
Amendment had effectually laid to rest all nice questions as to 
what constitute "incomes," as the word is therein used. And 
Justice Pitney, speaking for the majority in a lengthy expositive 
discussion of that word, no doubt thought that he was accomplish- 
ing that which Justice Holmes believed had already been done. 
The decision seems rather to have opened the flood-gate of juristic 
logomachy, as evidenced by four recently decided cases 2 in the 

1 The so-called Stock Dividend Case, 252 U. S. 189 (1920). 

'Brewster v. Walsh, U. S. D. C, Conn., Dec. 16, 1920, 268 Fed. 207; 
Merchants' Loan and Trust Co. v. Smietanka, and Eldorado Coal and Mining 
Co. v. Mager, U. S. D.'C, No. 111., East. Div., Oct. 22, 1920; Goodrich v. Ed- 
wards, U. S. D. C, So. N. Y., Dec. 17, 1920. 

(253) 
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United States District Courts, wherein the question has been 
raised as to whether taxes assessed under the Federal Income Tax 
Law of 1916' are taxes on income, or on capital. Of these, Brews- 
ter v. Walsh is the most interesting, as the holding (that the in- 
crease in the value of capital assets, when realized by sale, by one 
not a trader or dealer therein, is not income, and hence not taxable 
as such) is accompanied by a carefully prepared opinion. 

In Brewster v. Walsh the plaintiff sought recovery of a sum 
of money paid under protest as income tax for the year 1916. The 
tax in question was assessed on the difference between the market 
value of certain bonds which the plaintiff owned on March 1, 
1913, 4 and the amount realized by their sale in 1916. He was not 
a dealer in stocks or bonds, but occasionally bought such securities 
for investment purposes, and at times sold his holdings to alter the 
character of his investment. The plaintiff's contention, that the 
act was unconstitutional in so far as it taxed as income the gains 
or profits realized from such transactions, prevailed. The court 
apparently failed to appreciate the breadth of the question in- 
volved, for having decided that the plaintiff's profit from the sale 
of the bonds was not "income" within the meaning of the Six- 
teenth Amendment, they proceeded to the non sequitur that the 
tax was on capital, hence direct, and void because not apportioned 
in accordance with other provisions of the Constitution. 8 If a 
tax on income within the meaning of the Constitution, it is 
merely relieved from apportionment "from a consideration of the 
source whence the income was derived." 6 But it does not follow 
that, failing to be such, it is unconstitutional, since the act, after 
providing in general language for a tax "upon the entire net in- 
come received in the preceding year," 7 goes on, with such speci- 
ficity as to leave no doubt as to the legislative intent, 8 to lay a tax 
upon such a gain or profit as was derived by the plaintiff from the 
sale of his bonds. 9 If not a tax on income, it may yet be an in- 

8 Ch. 463, 39 Stat. 756. 

* Date, fixed by the act, from which gains and losses on property owned 
prior thereto, and subsequently sold, are to be computed. Sec. 2 (c), 39 Stat. 
758; Sec. 5 (a), 39 Stat. 759. The same date is retained in the Act of 1918. 
Ch. 18, 40 Stat. 1057. 

* Art. I, Sec. 2, Par. 3; Art. I, Sec. 9, Par. 4. 

6 Brushaber v. Union Pacific R. Co., 240 U. S. I, 18 (1916); Stanton v. 
Baltic Mining Co., 240 U. S. 103, 112 (1916). 

7 Sec. 1 (a), 39 Stat., 756. 

8 The title of the act, "Income Tax Act," may be considered as a guide 
to the intention of Congress where the body is expressed in ambiguous or doubt- 
ful language. Black, Interpretation of Laws, 2nd Ed., Sec. 83. But the title 
cannot overcome unequivocal provisions. Caminetti v. United States, 242 
U. S. 470 (1916). 

* "That, subject only to such exemptions and deductions _ as are herein- 
after allowed, the net income of a taxable person shaH include gains, profits and 
income derived from salaries, wages, or compensation for personal services 
of whatever kind and in whatever form paid, or from professions, vocations, 
businesses, trade, commerce, or sales.or dealings in property, whether real or 
personal, growing out of the ownership or use of or interest in real or personal 
property, also from interest, rent, dividends, securities, or the transaction of 
any business carried on for gain or profit, or gains or profits and income derived 
from any source whatever " Sec. 2 (a) 39 Stat. 757. 
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direct tax, a duly or an excise, 10 and as such subject only to the 
rule of geographical uniformity. 11 Thus the decision in Brewster 
v. Walsh brings us into the vexatious field of definitive discussion. 
Is such a tax as was there questioned a tax on income within the 
meaning of the Sixteenth Amendment? 12 If not, is it a direct or 
indirect tax? 

The principal case is decided squarely on the authority of 
Gray v. Darlington, 13 which arose under the Income Tax Act of 
1867, 14 which laid a tax "upon the gains, profits, and income for 
the year ending the 31st of December. " On facts similar to those 
in Brewster v. Walsh, the court held that the advance in the value 
of bonds, during a period of four years, over their cost, realized by 
their sale, was not subject to taxation as gains, profits or income 
for the year in which the bonds were sold. Having disposed of 
the case on purely statutory grounds, Justice Field then says by 
way of dictum, at page 66: "The mere fact that property has 
advanced in value between the date of its acquisition and sale 
does not authorize the imposition of the tax on the amount of the 
advance. Mere advance in value in no sense constitutes the gains, 
profits and income specified by the statute. It constitutes and 
can be merely treated as increase of capital." In a late case, 
Lynch v. Turrish, 15 this dictum is stripped of any allusion to sta- 
tute, cited with approval and stated to be part of the holding in 
Gray v. Darlington. 

The decision in Brewster v. Walsh is supported by the reason- 
ing that the meaning of the word "incomes" in the Sixteenth 
Amendment is no broader than its meaning under the Act of 1867, 
since it was adopted with the presumptive knowledge as to how the 
courts, State and Federal, defined income; and Congress cannot, 
by definition in a statute, alter the scope of a constitutional pro- 
vision. From the latter proposition, no one dissents; but it is 
difficult to see how the former can be reconciled with the definition 

10 The Constitution recognizes but two classes of taxes, direct taxes and 
duties, imposts and excises. Pollock v. Farmers' Loan and Trust Co., 157 
U. S. 429, 557 (1895). 

11 Art. I, Sec. 8, Par. 1. Knowlton v. Moore, 178 U. S. 41 (1900). 

12 Walter Strachan, Capital and Income Under the Income Tax Acts, 
29 L. Q. Rev. 163, suggests that it is a question of factwhether the detached 
increase of a capital investment shall be regarded as capital or income. Thus, 
he says, a lawyer who sold investment stocks at a profit would not regard his 
gain as income; Aliter, in the case of a stock broker. Such a test may be highly 
proper in the application of a statute; hardly so, in the application of a consti- 
tutional provision. 

« 15 Wall. 63 (1872). 

14 14 Stat. 477-8. 

16 247 U. S. 221 (1918), Held, that an extraordinary cash dividend in liquid- 
ation of the entire assets and business of a corporation was not income "arising 
or accruing" during the year in which it was received, when the stock had reached 
its peak prior to March 1, 1913, the effective date of the Income Tax Act of 1913, 
38 Stat. 166. The Acts of 1916 and 1918 look to the receipt, rather than to the 
arisal or accrual of gains, profits and income. 
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of "income" in Eisner v. Macomber, supra, in spite of the state- 
ment in Lynch v. Turrish, supra. Defining income, Justice Pit- 
ney said in Eisner v. Macomber: "We find little to add to the 
succinct definition adopted in two cases arising under the Cor- 
poration Tax Act of 1909 (Stratton's Independence v. Howbert, 
231 U. S. 399, 415; Doyle v. Mitchell Bros. Co., 247 U. S. 179, 
185) — 'Income may be defined as the gain derived from capital, 
from labor or from both combined,' provided it be understood to 
include profit gained through a sale or conversion of capital assets, 
to which it was applied in the Doyle Case (pp. 183, 185). "" Such 
a gain as that which was taxed in Brewster v. Walsh seems fairly 
comprehended within the scope of the foregoing statement. The 
real significance of the definition lies in the fact that the words 
"gain" and "profit" are employed as descriptive of "income," 
and that receipt of money or something of exchangeable value 
is of the essence of income in a constitutional sense. 17 The diminu- 
tion of capital assets is not the legal, though it may be the economic 
test, for the court in Eisner v. Macomber, supra, goes so far as to 
say, by way of dictum, that if a shareholder disposes of dividend 
stock, and in so doing realizes a profit, such profit is income, though 
by the sale he necessarily disposes of a part of his capital interest. 
In Lynch v. Hornby 18 it was held that Congress could tax as in- 
come, under the Sixteenth Amendment, an extraordinary cash 
dividend. In Peabody v. Eisner" a dividend of shares in another 
corporation was held so taxable. As between life-tenant and 
remainder-man, the Federal Courts apply the so-called Massa- 
chusetts rule that a dividend representing profits, whether regular 
or extraordinary, if in cash goes to the life-tenant as income, and 
if in stock, to the remainderman. 20 Yet in all these cases that which 
is called income is merely the severed increment of pre-existing 
capital. 

16 The courts own analysis^ of its definition is interesting. Discussing 
the significance of the words, "gain derived from capital," Justice Pitney says: 
"Here we have the essential matter: not a gain accruing to capital, not a growth 
or increment of value in the investment; but a gain, a profit, something of ex- 
changeable value proceeding from the property, severed from the capital however 
invested or employed, and coming in, being 'derived' that is, received or drawn 
by the recipient, (the taxpayer) for his separate use, benefit and disposal; that 
is income derived from property. Nothing else answers the description." 

17 Mr. Charles E. Hughes and _ Mr. George W. Wickersham, of counsel 
in Eisner v. Macomber, both emphasize the necessity of realization and receipt 
to constitute income. Potentiality is not enough. Mr. Hughes says, at p. 195: 
"Where investments are concerned there is no income until there has been a 
separate, realized gain." Mr. Wickersham, at p. 199: "Capital gains (being 
mere increases in valuation) are not income until realized. " See also Professor 
T. R. Powell, The Supreme Court and the Constitution, 35 Pol. Sci. Q. 411, 418. 

18 247 U. S. 330 (1918), the dividend here paid out of a surplus existing 
prior to Feb. 25, 1913, the effective date of the Amendment. This shows how 
clearly receipt is of the essence of income. 

» 247 U. S. 347 (1918). 

20 Gibbons v. Mahon 136 U. S. 549 (1890). 
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Referring to the dictum in Eisner v. Macomber, supra, as to 
the taxability as income of the profits derived from the sale of 
dividend stock, the court in the principal case said that in view 
of a long line of previous decisions, that statement must have been 
applied to the case of a trader, and not an individual who merely 
changes the character of his investment. This limitation is un- 
warranted and is but an effort to substitute the economic for the 
legal and constitutional conception of income. 21 The Supreme 
Court has evinced slight regard for the science of economics when 
solving purely constitutional problems. Just as they refused in 
differentiating direct and indirect taxes to apply the economic 
tests of shiftability, incidence, and consciousness of paying, so in 
determining meaning of income, they will have none of the econo- 
mists' analogies to "tree and fruit," "fund and flow." 22 The 
science of economics, whilst auxiliary to law, must, when dealing 
with legal matters, be treated as wholly subordinate. 

As suggested above, the problem raised in Brewster v. Walsh 
is capable of another solution. For although the Supreme Court 
should fail to consider the tax on capital increase when realized 
by sale as a tax on income, still it is only an indirect tax and as 
such the Act is valid in toto. For a definition of direct taxes we 
are less put to, than in finding a workable definition of income. 
The Constitution recognizes but two kinds of taxes, direct and 
"duties, imposts, and excises." 23 Since that twentieth day of 
August, 1787 when Mr. King asked what was the precise meaning 
of direct taxation and no one answered him, 24 because no one knew, 
the term has been much discussed, 25 but it has at last come down 
to this: direct taxes are capitation taxes and those levied on prop- 
erty, real or personal, because of ownership thereof. In the Suc- 
cession Tax Case, 26 in the Court's own summary of its decision 
in the Pollock Case, 27 it is said that a direct tax was there held to 
be one imposed "solely" because of "general" ownership of prop- 
erty. In Eisner v. Macomber, supra, at pages 205 and 217, the 
words "solely" and "general "are discarded, either because they 
add nothing to the definition or because it was feared they unduly 
restrict its scope. 

21 26 R. C. L., Sees. 120, 121. For state and English authorities see Note, 
L. R. A. 1917 E. 566. 

"For a brief and lucid discussion of the difference between the legal and 
economic conceptions of capital and income, see Walter Strachan, The English 
Law of Capital and Income, 62 U. of P. L. Rev. 707. The economist views them 
in the concrete, the lawyer in the abstract. 

23 Supra, n. 10. 

24 Madison's Journal of the Constitutional Convention. Of the opinion 
in that body as to what was a direct tax, Professor Seligman says "only one thing 
is sure, namely that no one knew exactly what was meant by a direct tax, because 
no two people agreed." The Income Tax, p. 569. 

25 J. H. Riddle, The Supreme Court's Theory of a Direct Tax, 15 Mich. 
L. Rev. 566; D. W. Morrow, The Income Tax Amendment, 10 Col., L. Rev. 379. 

26 Knowlton v. Moore, 178 U. S. 41, 82 (1900). 

27 157 U. S. 429 (1895); rehearing, 158 U. S. 601 (1895). 
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Is the tax in Brewster v. Walsh imposed by reason of the 
plaintiff's ownership of the bonds? It would seem not, though 
the Supreme Court has not as yet pointed out the criterion by which 
to determine the question. We do know, however, that it should 
be decided according to truth and substance, without regard to 
form. If this be so, the tax is on a particular business transaction, 
the use to which the property is put, the privilege of its disposal, 
and is measured in amount by the extent of the gain. Unless 
there is a gain, there is no tax to pay, but gain would be immaterial 
if the tax were imposed by reason of ownership. It may well be 
urged that the right to sell or dispose of property is one of the in- 
herent incidents of ownership, and that a tax on the sale is a tax 
on the subject-matter of the sale; an argument supported by many 
decisions. 28 But is there not merely a formal difference between 
the tax here considered and those numerous stamp taxes which 
have been imposed upon particular business transactions, and which 
have been uniformly sustained? Thomas v. United States 29 held 
a stamp tax on the sale of shares by a broker constitutional, as it 
was not a direct tax but an excise on a particular business trans- 
action. The court there said that Brown v. Maryland 30 was 
inapposite, since that case did not involve the distinction between 
direct and indirect taxation. In Nicol v. Ames 31 it was objected 
that a stamp tax on each sale or agreement to sell made at any 
exchange or board of trade was direct. The court held it was 
not, refusing to subject it to a "microscopic examination as to the 
purely economic or theoretical nature of the tax." 32 The court 
does lay emphasis on the fact that it is a duty or excise laid upon 
the privilege and facilities offered at exchanges, and intimates 
that such a tax on sales made in the open market would be open 
to objection, but it is difficult to see how the fact that the members 
of a voluntary association, such as a board of trade, afford them- 
selves certain facilities can be the determining matter in testing 
the nature of such a tax. 

The Revenue Act of 1918 33 imposes a stamp tax on any "deed, 
instrument, or writing, whereby any lands, tenements, or other 
realty sold shall be granted, assigned, transferred, or otherwise 
conveyed to, or vested in, the purchaser or purchasers," the 
amount of the tax to be measured by the consideration. A similar 
tax is imposed on all sales or transfers of corporate stock. 34 The 
constitutionality of these provisions has not come before the 
courts. Can it be said that such taxes are imposed "by reason 

28 Brown v. Maryland, 12 Wheat. 419, 444 (1827); Almy v. California, 
24 How. 169, 174 (i860); Welton v. Missouri, 91 V. S. 275, 279 (1875). 
» 192 U. S. 363 (1904). 
30 Supra, n. 28. 
81 173 U. S. 509 (1899). 
32 Peckham, J., at p. 515. 
83 Schedule A-7, 40 Stat. 323. 
34 Schedule A-4. 



NOTES 259 

of ownership?" To measure a tax by the consideration involved 
certainly savors more, if at all, of taxation by reason of ownership, 
than does a tax measured by the gain the vendor derives from the 
transaction. 

When the Supreme Court comes to consider Brewster v. 
Walsh, it will do so, as it did in Eisner v. Macomber, supra, from 
a purely legal standpoint, without undue deference to economic 
theories, and unembarrassed by a consideration of the fiscal exi- 
gencies of the Government. To ascribe to the word "incomes" 
in the Sixteenth Amendment the same meaning as is conveyed in 
the statute by "gains, profits, and income," 36 as it has indicated 
that it will do, will settle once and for all those nice questions as 
to the constitutional meaning of "income," which are now aris- 
ing. Failing to do so the Court can definitely classify as indirect 
taxes those imposed on the gains and profits derived from dealings 
in property, real and personal, without doing violence to either 
precedent or Constitution. It is highly desirable that the Court 
shall also provide some criterion by which to determine whether 
and when taxes are imposed by reason of ownership. 

E. H. S. 



The Difficulty in Determining the Point at which 
Attempt Emerges from Preparation. — In criminal law attempt 
is an offense that presents a problem at once intricate and import- 
ant. Although it is in a sense an unsuccessful effort to commit a 
crime, yet it is a crime which requires for its completion the same 
two elements that are essential in all other crimes, namely, act 
and intent. 1 Attempt has often been defined 2 and frequent efforts 
have been made to formulate fixed rules which would be applicable 
to all the cases likely to arise. The courts have sometimes ap- 
proached the problem with confusion, but they have in general 
reached satisfactory conclusions. 

An examination of the authorities would seem to warrant 
the following definition: "An attempt is a crime which consists 
of a specific intent to commit some particular crime accompanied 

36 These three words first appeared, joined by a copulative conjunction, 
in the English Income Tax Acts of 1842 and 1853. The Federal Income Tax 
Act of 1862 and all subsequent acts have so employed them. It is not un- 
warranted to say that at the time of the adoption of the Sixteenth Amendment 
they conveyed a common meaning to the average mind. Noscitur a sociis. 
It is not necessarily true that "income" means the same thing in the Constitu- 
tion^ as in an act ofCongress. Towne v. Eisner, 245 U. S. 418 (1918). But in 
seeking for a definition of the word as used in the Amendment, the court points 
out in Eisner v. Macomber, at p. 207, that the inquiry must be directed toward 
ascertaining the popular conception of income. 

1 State v. Thompson, 31 Nev. 209, 101 Pac. 557 (1909); People v. Petros, 
25 Cal. App. 236, 143 Pac. 246 (1914). 

2 Burrill, Law Dictionary 175; Bouvier's Law Dictionary, 205; Clark's 
Criminal Law, 3 ed., 138; Bishop, New Criminal Law, Vol. 1, 8 ed., par. 728; 
Wharton's Criminal Law, Vol. 1, 11 ed., par. 212. 



